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BRIEF  FOR  APPELLANT. 

This  vessel  and  cargo  were  captured  by  the  U.  S.  ship  Mas¬ 
sachusetts  in  Biloxi  Bay,  north  of  Ship  Island,  between  Pass 
Christian  and  Pascagoula  Bay,  on  the  23d  of  June,  1861.  She 
had  sailed  from  New  Orleans,  with  a  cargo  of  600  barrels  of 
flour,  put  on  board  there  about  the  16th  day  of  that  month, 
part  for  Sisal,  and  part  for  Campeche,  ports  on  the  coast  of 
Mexico.  The  vessel  was  a  registered  Mexican  schooner,  owned 
by  Preciat  &  Gaul,  a  Mexican  mercantile  house  at  Campeche  ; 
and  the  cargo  was  the  property  of  the  same  house,  as  to  one 
portion  ;  and  as  to  the  residue,  of  the  Mexican  house  of  Ybana 

&  Donde,  at  Sisal,  to  which  houses  it  was  respectively  con- 
signed. 

The  precise  time  of  sailing  from  New  Orleans  does  not  ap¬ 
pear,  but  it  was  between  the  16th  of  June,  when  the  cargo  was 
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taken  on  board,  and  the  23d,  the  date  of  the  capture.  When 
this  took  place,  the  schooner  was  lying  at  anchor  in  Biloxi 
Bay,  and  had  lain  at  anchor  twenty-four  hours,  or  more. 
(Record,  p.  11.)  “  She  came  out  from  New  Orleans,  and  an¬ 
chored  at  Biloxi  Bay,  so  as  to  be  able  to  communicate  with  one 
of  the  blockading  vessels,  but  did  not  see  any  vessel  of  war  ” 
that  day.  “  On  the  next  day,  on  which  the  vessel  was  seized, 
the  sea  was  too  rough  to  go  on  board  the  Massachusetts,  which 
was  lying  in  sight,  in  the  boat  belonging  to  the  said  vessel 
called  the  Brillante.  The  deponent  wished  to  go  on  board  one 
of  tire  blockading  vessels,  to  see  if  he  could  get  a  permit  to  go 
out  to  sea  ;  otherwise  he  intended  to  have  returned  with  the 
vessel  to  New  Orleans.”  ( Deposition  of  Preciat,  the  part  oicner 
on  board.  P.  11,  3c?  Additional  Int.)  Mr.  Preciat,  though  a 
native  Mexican,  and  domiciled  Mexican  merchant  at  Campeche, 
held  the  office  of  U.  S.  Consul  at  that  port.  (P.  10,  Int.  26.) 
He  was  returning,  with  his  son,  to  Campeche,  “  to  attend  to 
the  duties  of  his  office,  and  business  generally.”  {Ibid.)  On 
going  to  New  Orleans  he  had  a  letter  from  the  commander  of 
the  Brooklyn,  one  of  the  blockading  vessels,  to  the  commander 
of  the  Niagara,  another  of  them.  (P.  11,  2d  Add.  Int.) 

i  '■  »  *.U'-  '  f  k  •;  ..  ..  \  >!  t*  1  r.%  »  '•*»-.  ••  '*-  •  ’*  •  / 

The  only  evidence  is  that  taken  on  the  standing  interroga¬ 
tories'  in  preparatorio.  The  papers  were  all  taken  possession 
cf  by  the  captors,  and  not  produced  in  evidence. 

The  decree,  or  sentence  of  the  District  Court,  is,  “  that  the 
said  vessel  and  cargo  be  condemned  and  forfeited  to  the  United 
States  as  prize  of  war  A  It  states,  in  conformity  with  Art. 
XXV.  of  the  treaty  between  the  United  States  and  Mexico,  of 
1831,  (8  Stat.,  422,)  “  the  reason  or  motives  on  which  the  same 
[shall  have  been]  founded,”  to  wit :  “  That  the  vessel  did  enter 
the  port  of  New  Orleans,  after  having  been  duly  warned  off, 
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and  did  afterwards  attempt  to  come  out  with  a  cargo  on  board, 
in  violation  of  the  blockade  established  by  the  President  of  the 
United  States.”  (Record,  p.  3.) 

Of  this  entering  tlie  port  “  after  having  been  duly  warned  offf 
the  record  exhibits  no  proof  whatever.  The  case  is  supposed 
to  stand  upon  the  “  attempt  to  come  out  with  a  cargo ,  in  viola¬ 
tion  of  the  blockade” 


Upon  this  case,  three  principal  questions  arise,  to  wit : 

First. — By  what  right  could  these  Mexicans  claim  to  carry 
on  commerce  between  Mexican  ports  and  the  port  of  New  Or¬ 
leans  ? 

Secondly. — If  they  ever  enjoyed  the  right  to  such  commerce, 
by  what  authority,  and  in  what  manner,  had  it  been  termi¬ 
nated,  or  suspended,  on  the  23d  day  of  June,  1861  ? 

Thirdly. — If  it  had  been  terminated,  or  suspended,  on  that 
day,  what  are  the  legal  consequences  of  the  attempt  to  exercise 
it  under  the  circumstances  which  the  record  exhibits  ? 

For  this  Court,  and  for  all  Courts  of  the  United  States,  the 
port  of  New  Orleans  was,  on  the  23d  day  of  June  1861,  and 
still  is,  and  until  the  political  department  of  the  government 
shall  otherwise  declare,  must  continue  to  be,  a  port  of  the  United 
States.  It  is  a  port  of  entry  and  a  port  of  clearance  from  ports 
of  delivery  in  that  district. 

2  Stat.,  252. 

5  Stat.,  662. 

10  Stat.,  333,  &c. 
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By  the  treaty  of  Guadalupe  Hidalgo,  Art.  xvii,  “  the  treaty 
of  amity,  commerce,  and  navigation,  concluded  at  the  City  of 
Mexico  on  the  5th  day  of  April,  A.  D.  1831,”  was,  at  the  ter¬ 
mination  of  the  war,  revived,  to  continue  in  force  indefinitely. 
It  was  in  force  on  the  23d  June,  1861. 

9  Stat.,  325. 

8  Stat.,  410. 

The  port  of  New  Orleans  was,  therefore,  on  the  23d  June, 
1861,  open  to  trade  with  Mexico,  and  the  citizens  of  that  Re¬ 
public  might  freely  carry  on  commerce  with  it,  passing  to  and 
fro  with  their  ships  and  vessels,  importing  and  exporting,  upon 
the  terms  of  the  most  favored  nation,  if  these  treaty  stipulations 
were  still  in  f  ull  force ,  and  the  condition  of  the  port  of  New  Or¬ 
leans  had  not  been  changed ,  so  as  to  except  it  from  their  operation. 


The  condition  of  the  port  of  New  Orleans,  with  relation  to 
these  treaty  stipulations,  could  have  been  altered  only  in  one 
of  two  ways,  to  wit : 

First.  By  the  municipal  laic  of  the  United  States ,  declaring 
it  no  longer  a  port  of  entry,  or  temporarily  suspending  its 
character  as  such,  towards  all  nations. 

Secondly.  By  the  international  laic ,  in  subservience  to  which 
these  stipulations  were  made. 

Unless  by  the  one  or  the  other  code,  to  wit,  by  the  municipal 
law  of  the  United  States,  or  by  the  law  of  nations,  the  port  of 
New  Orleans  was,  at  the  time  in  question,  closed  to  Mexican 
trade,  it  must  be  admitted  that  the  voyage  of  the  Brillante  was 
lawful,  was  expressly  authorized  by  treaty,  and  could  involve 


0 


no  penalty  or  forfeiture,  by  way  of  capture  or  otherwise.  And 
it  is  for  those  who  assert  such  liability  to  make  good  their  pre¬ 
tensions  upon  one  or  other,  or  both,  of  these  codes. 

1.  As  to  the  municipal  law  of  the  United  States. 

The  first  enquiry  here,  is  one  of  elementary  simplicity.  Who 

can  make,  or  alter,  the  municipal  law  of  the  United  States? 

To  whom  does  it  belong  to  repeal  or  amend  an  act  of  Congress? 

Where  does  the  legislative  power  reside,  in  this  Government  ? 

And  what  are  its  limits?  The  Constitution  of  the  United 

States  answers,  in  its  very  first  provision,  as  follows : 

% 

“Ae t i  c  l  e  I .. 

“  Section  I. 

“1.  All  legislative  poivers  herein  granted  shall  he  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives  A 

And  by  section  7  of  the  same  article,  (paragraph  2:) 

“  Every  hill  ivhich  shall  have  passed  the  House  of  Representa¬ 
tives  and  the  Senate ,  shall,  before  it  become  a  law,  he  presented  to 
the  President  of  the  United  States ;  if  he  approve  he  shall  sign  it, 
hut  if  not  he  shall  return  it,  with  his  objections ,  &c .” 

And  in  respect  to  the  particular  matter  now  in  hand,  it  is 
provided  by  section  8  of  the  same  article,  that  “ the  Congress 
shall  have  power'1  (par.  3)  11  to  regulate  commerce  with  foreign 
nations,  and  among  the  severed  States,  and  with  the  Indian 
tribes.11 

And  (par.  11)  “  to  declare  war,  grant  letters  of  marque  and 
reprisal ,  and  make  rules  concerning  captures  on  land  and  water P 
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And  (par.  12)  “  to  raise  and  support  armies ,  but  no  appropri¬ 
ation  of  money  to  that  use  shall  be  of  a  longer  term  than  tiro 

years ” 

And  (par.  13)  “  to  provide  and  maintain  a  navy.” 

And  by  section  9,  par.  5:  “  No  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  State.  No  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  those  of  another ;  nor  shall  vessels  bound  to,  or  from, 
one  State,  be  obliged  to  enter ,  clear,  or  pay  duties ,  in  another .” 

This  is  the  organic  law.  By  its  express  terms  we  learn  that 
there  could  have  been  no  change  of  the  existing  provisions  of 
law,  except  by  act  of  Congress.  And  up  to  and  at  the  time  of 
this  capture,  none  such  is  pretended ;  the  first  legislation  on 
the  subject  being  the  act  of  July  13th,  1861,  which  will  be  con¬ 
sidered  hereafter. 

But  under  this  head  of  municipal  law  we  are  also  to  enquire 
whether  there  be  any  implied  or  latent  power  in  the  Executive, 
in  virtue  of  which  he  might  close  the  port  of  New  Orleans 
against  th,e  trade  of  foreign  nations;  what  had  he  done  in  the 
exercise  of  such  supposed  power;  and  by  what  penalties  or  for¬ 
feitures  is  it  sanctioned? 

•  •  M  •  •  r  i  •  ■  i-' •  ’  ,  •  -  * M '  ‘ 

This  question  of  constitutional  power  is  now  to  be  decided  by 
the  supreme  and  final  exponent  of  the  Constitution,  in  a  case  of 
admiralty  and  maritime  jurisdiction,  where  rights  of  property 
are  depending.  Elsewhere  it  may  be  discussed  in  that  self- 
sacrificing  spirit  of  patriotism,  which  is  willing  that  the  Con¬ 
stitution  shall  be  interpreted  to  the  surrender  of  all  its  guaran¬ 
ties,  provided  it  be  so  expounded  as  to  “  save  the  life  of  the 
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nation.”  Here ,  it  is  to  be  debated  as  a  pure  question  of  con¬ 
stitutional  law. 

And  if  it  be  found  that  such  a  power  is  not  warranted  by  the 
Constitution,  even  though  it  should  thus  be  demonstrated  that 
this  instrument  being  the  work  of  men — albeit,  the  wisest  and 
best  of  men, — is  not  perfect  for  all  time  and  in  all  changing  cir¬ 
cumstances ,  no  new  truth  will  have  been  discovered  in  general 
knowledge,  nor  will  any  old  truth  have  been  disturbed.  This 
is  the  fixed  fate  of  all  that  is  human. 

The  Constitution  of  the  United  States  is  a  written  instru¬ 
ment,  every  article,  clause,  and  expression  in  which  were  pon¬ 
dered  and  criticised,  as  probably  no  document  in  the  affairs  of 
men  was  ever  before  tested,  refined,  and  ascertained.  In  sub¬ 
stance,  and  in  form,  it  was  subjected  to  the  most  jealous  and 
rigid  scrutiny  ;  and  its  history  hitherto  presents  a  wonderful 
example  of  how  much  may  be  accomplished  by  enlightened 
minds  and  sincere  and  patriotic  hearts  in  such  a  work. 

It  was  the  first  great  experiment  of  a  icritten  Constitution, 
for  a  nation  whose  future  already  seemed  to  stretch  bej^ond  the 
horizon  of  the  seer  or  the  poet.  It  was  a  bold  and  hopeful  at¬ 
tempt  to  limit  and  define,  by  express  grants  and  stipulations,  all 
the  chief  powers  of  government,  leaving  undefined  only  such 
as  were  clearly  and  necessarily  implied  in  those  which  were 
expressed.  And  as  if  to  exclude  all  possible  conclusions  to 
the  contrary,  the  last  and  crowning  amendment  declares  that 
“the  powers  not  delegated  to  the  United  States  by  this  Con¬ 
stitution,  nor  prohibited  by  it  to_the  States,  are  reserved  to  the 

States  respectively,  or  to  the  people.”  (Art.  X.  of  Amend¬ 
ments.) 

The  question  of  “  implied  powers”'  in  the  United  States ,  as 
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distinguished  from  the  powers  reserved  to  the  respective  States 
and  the  people,  has  been  fruitful  of  controversy.  But  the  ques¬ 
tion  of  implied  powers  in  the  President,  as  representing  the 
great  vital  principle  of  national  existence,  belongs  to  the  pres¬ 
ent  day.  Hitherto  it  has  been  supposed  that  the  strict  limita¬ 
tion  of  his  powers,  the  rigid  and  parsimonious  distribution  of 
all  the  powers  of  every  branch  of  the  Federal  Government, 
and  the  jealous  guaranties  of  personal  liberty  and  right,  which 
so  distinguish  this  instrument,  were  precisely  designed  for  times 
of  tumult,  of  public  danger  and  disorder.  Noiv,  it  seems  to  be 
the  popular  idea  that  these  provisions  were  only  intended  for 
fair  weather,  and  were  meant  to  be  given  to  the  winds  whenever 
a  storm  should  arise.  And  it  is  upon  the  notion  that  the  Exec¬ 
utive  is  in  some  sort  the  imbodiment  of  the  nation,  and  vested 
in  that  behalf  with  a  species  of  natural  right,  akin  to  that  of 
self-defence  in  the  individual  man,  that  modern  expounders  of 
the  Constitution  discover  that  he  has  the  implied  power  to  ex¬ 
ercise  of  himself  all  the  powers  necessary  to  attain  the  great 
objects  recited  in  the  preamble,  viz.:  “to  forma  more  perfect 
union,  establish  justice,  ensure  domestic  tranquillity,  provide  for 
the  common  defence,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  posterity.’’ 

But  to  attain  these  objects,  the  people  of  the  United  States 
did  “  ordain  and  * establish  this  Constitution  ;  ”  whereby  the 
powers  and  instruments  for  attaining  them  were  prescribed, 
to  the  exclusion  of  all  others. 

The  advocates  of  the  President’s  power  in  the  matter  now  in 
hand,  profess  to  derive  it  by  necessary  implication  from  the 
powers  expressly  confided  to  him  by  the  Constitution. 

These  are  few  and  simple.  One  may  well  stand  mute  and 
amazed  at  comparing  their  sharp  and  clear  outlines  with  the 
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shadows,  clouds,  and  darkness  which,  in  this  time  of  public 
calamity,  are  thrown  around  the  province  of  the  Executive. 
It  is  now  an  unknown  land.  Its  boundaries  are  claimed  to  be 
defined  in  a  single  word — “  Necessity.” 

But  the  Constitution  knows  no  such  word.  It  purports  to 
limit  and  express  his  power,  and  thereby,  as  he  holds  the 
purse  and  the  sword,  to  guard  against  the  invocation  of  any 
such  fatal  plea  against  all  constitutional  liberty. 

It  ordains  (Art.  III.)  that  “  the  executive  'power  shall  be  vested 
in  a  President  of  the  United  States  of  America.”  The  general 
scope  of  this  “  executive  power  ”  is  declared  in  the  oath  pre¬ 
scribed  to  him  in  the  same  article — “  that  he  will  preserve, 
protect,  and  defend  the  Constitution  of  the  United  States.”  He 
is  to  “  execute  the  office  of  President  of  the  United  States,” 
under  that  instrument ;  to  use,  for  its  preservation,  protection, 
and  defence,  the  powers  thereby  granted  to  and  reposed  in  the 
executive  branch  of  the  Government .  He  is,  therefore,  under  all 
circumstances ,  to  respect,  and  abstain  from  exercising,  the  pow¬ 
ers  confided  to  the  Legislature  and  the  Judiciary. 

From  this  clause,  therefore,  nothing  is  derived  of  latent 
power. 

By  section  2  of  the  same  article : 

“The  President  shall  he  Commander-in-Ohief  of  the  Army 
and  Navy  of  the  United  States ,  and  of  the  militia  of  the  sev¬ 
eral  States,  when  called  into  the  service  of  the  United  States;” 
and  in  the  same  sentence,  (with  only  a  semicolon  interve¬ 
ning,)  “  he  may  require  the  opinion,  in  writing,  of  the  principal 
officer  in  each  of  the  Executive  Departments,”  &c.,  and 
shall  have  power  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States,  except  in  case  of  impeachment.” 
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Then  follows  his  power  to  make  treaties  by  and  with  the 
advice  and  consent  of  the  Senate,  two-thirds  of  the  Senators 
present  concurring ;  his  power  in  respect  of  offices ;  his  duty 
(Sec.  3)  “  to  give  the  Congress  information  of  the  state  of  the 

u 

Union ,  and  recommend  to  their  consideration  such  measures 
as  he  shall  judge  necessary  and  expedient ;”  his  power  on  “  extra¬ 
ordinary  occasions”  to  u  convene  both  Houses ,  or  either  Of 
them ;”  his  power  in  case  of  their  disagreement  as  to  adjourn¬ 
ment;  his  power  to  “receive  ambassadors  and  other  public 
ministers;”  his  power  and  duty  to  “take  care  that  the 
laws  be  faithfully  executed;”  and  to  “commission  all  the 
officers  of  the  United  States.” 

His  participation,  by  approval  or  veto,  in  the  legislative 
power  is  impertinent  to  this  inquiry. 

Of  these  express  and  enumerated  powers,  which  is  it  that 
implies  the  power  here  in  question? 

Only  two  have  ever  been  suggested,  to  wit: 

1.  The  title  to  be  Commander-in-chief  of  the  Army  and 
Havy  of  the  United  States,  and  of  the  militia  of  the  several 
States,  when  called  into  the  actual  service  of  the  United 
States. 

A 

2.  The  power  and  duty  to  “  take  care  that  the  laws  be  faith¬ 
fully  executed.” 

Under  the  first  head,  viz,  the  command  of  the  Army 
and  Uavy,  and  the  militia  in  actual  service,  a  vague  and 
anomalous  authority  is  asserted,  which  is  called  “  the  war 
power.” 
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If  this  means  anything  more  than  the  command  of  the 
Army,  Xavy,  and  militia  in  actual  service,  in  time  of  war, 
insurrection,  invasion,  or  apprehended  invasion,  or  for  the 
execution  of  the  laws — then  it  is  denied  that  any  such  power 
exists  under  the  Constitution. 

* 

In  the  enumerated  cases,  the  power  is,  to  command  the 
Army,  Xavy,  and  militia. 

It  does  not  involve,  but  rather  does  it  necessarily  deny,  any 
power  in  the  Executive  to  change,  suspend,  or  repeal  the 
law.  He  can  derive  no  law-giving  power  from  it.  He  is 
simply  placed  at  the  head  of  the  military  and  naval  estab¬ 
lishment,  under  the  Constitution.  He  is  to  act  as  Comman¬ 
der-in-chief  ;  not  as  legislator,  or  emperor.  He  is  placed 
above  all  others  in  the  management  and  direction  of  this 
military  force,  when  it  is  set  in  motion,  or  may  be  by  him 
lawfully  set  in  motion,  under  the  Constitution  and  laws. 

To  say  that  he  can  u  declare  war,”  because  in  the  event  of 
war  he  commands  the  Army,  Xavy,  and  militia  in  service, 
when  war  is  declared  under  the  Constitution,  is  absurd. 

By  the  Constitution  the  power  “to  declare  war,”  &c.,  is 
granted  to  Congress ;  and  by  this  grant  it  is  excluded  from 
the  competency  and  authority  of  the  other  two  co-ordinate 
branches  of  the  Government.  As  well  might  this  be  denied 
as  to  the  one  as  the  other.  There  is  no  greater  reason  for 
denying  to  the  judicial  power  the  right  “to  declare  war,”  than 
for  denying  it  to  the  Executive. 

As  to  this  power  to  “ declare  tear,”  reference  may  be  had 
with  advantage,  upon  this  argument,  to  the  following  au¬ 
thorities  : 
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Articles  of  Confederation,  Art.  9. 

The  Federalist,  dSTo.  23. 

The  Federalist,  No.  41. 

1  Tucker’s  Blackstone  App.,  271. 

Sergeant  on  Constitutional  Law,  329. 

3  Story  on  the  Constitution,  (Book  III,  chap,  xxxi.) 


A  modern  idea  upon  this  subject  is,  that  as  a  state  of  war, 
with  all  its  incidents,  under  the  law  of  nations,  may  exist 
without  a  declaration  of  war,  and  as  a  condition  of  hostilities 
may  arise  in  such  manner  as  to  require  the  force  of  the  nation 
to  be  used  in  the  recess  of  Congress,  therefore ,  the  Executive 
may  “accept  a  warf  and  the  country  may  be  involved  in  all 
the  consequences  of  war,  without  the  consent  of  Congress. 
In  other  words,  that  the  grant  to  Congress  of  the  power  to 
“declare  war  ’  does  not  mean  that  the  state  of  war,  with  all 
its  incidents,  cannot  arise  without  the  deliberate  assent  of 
Congress. 

This  is  denied.  The  true  construction  of  the  Constitution 
in  this  respect  is,  that  the  question  of  war  or  peace — a  question 
so  momentous,  and  in  its  consequences  so  ramified — is  a 
question  to  be  determined  by  Congress  alone ;  that  is  to  say, 
by  an  Act  of  Congress,  passed  by  both  Houses,  and  approved 
by  the  Executive.  Upon  this  question  the  President  has  no 
other  competency  than  upon  any  other  subject  of  legislation. 
He  may  recommend;  he  may  approve;  he  may  veto. 

It  is  undoubtedly  true  that  a  declaration  of  war  ( under  the 
law  of  nations)  is  not  necessary,  although  usual,  just,  and  con¬ 
venient. 
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But  this  is  not  the  question  now.  We  are  here  dealing* 
with  a  matter  of  municipal  law;  and  the  matter  is  not  of  form, 
but  of  substance . 

The  Constitution  had  no  reference  to  the  question  whether 
war  ( under  the  law  of  nations)  can  exist  without  a  declaration  of 
war .  It  had  no  reference  to  any  supposed  distinction 
between  the  power  “to  declare  war,”  and  the  supposed  pow¬ 
er  to  “  accept  war.”  It  treats  of  the  substance ,  not  the  form* 
of  th*e  result ,  not  the  antecedents.  It  provides  a  condition, 
under  all  circumstances,  to  the  state  of  war.  It  declares  that 
the  United  States  shall  not  be  involved  in  war ,  except  by  act  of 
Congress. 

Hitherto  no  doubt  has  existed  on  the  subject.  Upon  the 
occasion  of  the  Mexican  war,  statesmen  of  all  parties,  with 
widely  differing  views  of  right  and  policy,  concurred  in  the 
opinion  that  an  Act  of  Congress  was  necessary,  under  the 
Constitution,  to  establish  the  state  of  war.  Accordingly,  the 
Act  of  May  13,  1846,  was  passed.  It  is  intituled  “An  Act 
for  the  prosecution  of  the  existing  war  between  the  United 
States  and  Mexico.”  It  has  the  unusual  feature  of  a  pream¬ 
ble,  having  no  possible  object  but  that  of  establishing,  con¬ 
stitutionally,  the  state  of  war.  The  preamble  is  as  follows : 

“  Whereas ,  by  the  Act  of  the  Republic  of  Mexico,  a  state 
of  war  exists  between  that  Government  and  the  United  States, 
Be  it  enacted ,  &c.” 

This  was  a  legislative  declaration  of  war.  It  was  the  exer¬ 
cise,  by  the  appropriate  branch  of  the  Government,  in  the 
appointed  form,  of  the  power  confided  to  it  by  the  Constitu¬ 
tion.  Whether  it  recited  that  the  act  of  the  United  States, 
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A  or  the  act  of  Mexico,  already  done,  produced  this  condition 
of  things,  or  then  for  the  first  time,  declared  that  there  was 
good  cause  for  war,  and  that  an  act  or  acts  should  be  done 
which  can  only  be  done  when.  ua  state  of  war  exists is  noth¬ 
ing  to  the  purpose  of  the  argument.  The  result  is  the  same. 
It  was  to  take  upon  the  nation,  in  the  manner  appointed  by 
the  Constitution,  the  condition  and  incidents  of  war. 

This  was  done  on  the  13th  May,  1846.  9  Stat.,  9. 

¥ 

It  follows,  therefore,  that  the  decisions  of  this  Court,  which 
were  relied  on  by  the  chief  judge  of  the  District  of  Columbia 
(ex-otficio  judge  of  the  District  Court)  in  the  case  of  “  The 
Tropic  Wind,”  (a  British  vessel,  which  happened  to.be  the  first 
case  of  prize  arising  under  this  action  of  the  President,)  have 
no  possible  application  to  the  present  question. 

For  those  cases  proceed  upon  the  basis  that  a  state  of  war 
existed,  duly  declared  to  exist  by  the  power  prescribed  by  the 
Constitution.  These  cases  are  Fleming  vs.  Page ,  9th  Howard, 
and  Cross  vs.  Harrison ,  16th  Howard.  Both  of  them  apply, 
so  far  as  the  present  debate  is  concerned,  to  the  power  of  the 
President ,  as  commander-in-chief  of  the  army  and  navy,  when 
zuar  has  been  declared  by  Congress;  or,  which  is  the  same 
thing,  when  tear  has  been  “ accepted ”  by  Congress. 

They  tend,  in  no  degree,  to  enlarge  the  power  of  the  Presi¬ 
dent  to  “ declare”  or  to  “accept”  a  state  of  war. 

There  is  no  authority,  nor  is  there  any  reason  or  principle, 
which  justifies  the  conclusion  that  the  power  and  duty  to  com¬ 
mand  the  army  and  navy,  involves  the  power  to  declare  war, 
or  to  “accept  war.” 
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The  powers  to  repel  invasion,  to  suppress  insurrection,  and 
to  cause  the  laws  to  be  faithfully  executed,  are  purely  executive 
powers :  powers  which  are  to  be  used  provisionally ,  for  the 
time  being,  and  to  prevent  injury  in  exceptional  cases,  where 
prompt  and  temporary  action  is  necessary.  They  are  essentially 
provisional  and  temporary  in  their  nature.  They  are  not  in¬ 
tended  to  disturb  the  distribution  of  powers  so  carefully  and 
distinctly  made  by  the  Constitution. 

The  power  to  “  take  care  that  the  laivs  he  faithfully  executed ” 
can  surely  not  be  appealed  to  for  authority  to  alter,  suspend, 
or  repeal  the  laws. 

But,  if  either  of  these  provisions  of  the  Constitution,  or  if 
any  principle  of  government  (supposing  that  we  are  to  depart 
from  our  distinctive  condition  of  a  written  Constitution)  could 
authorize  the  President  to  close  the  port  of  New  Orleans  as  a 
port  of  the  United  States,  or  to  “  declare  ”  or  “  accept  ”  a  state 
of  war  as  against  that  port,  it  remains  to  inquire  what  had 
been  done  in  the  exercise  of  such  supposed  power,  on  or  prior 
to  the  23d  of  June,  1861,  when  this  capture  was  made. 

It  would  be  out  of  place,  and  perhaps  al tog  ether  unnecessary, 
to  repeat  in  this  brief  the  origin  and  early  history  of  what  is 
commonly  called  “  The  Rebellion.”  It  is  not  appropriate  to 
“  a  case  of  admiralty  and  maritime  jurisdiction,”  to  discuss 
political  questions. 

The  practical  matter  is,  what  did  the  President  do,  prior  to 
the  23d  of  June,  1861,  bearing  upon  the  liability  of  this  ship 
and  cargo  to  capture  ? 

We  have  seen  what  the  Constitution  authorized  him  to  do. 
But,  supposing  his  power  is  greater  than  is  admitted  in  this 
argument,  what  did  he  assume  or  pretend  to  do  ? 


This,  in  any  view,  must  define  the  limits  of  the  question. 


The  simplest  and  most  accurate  mode  of  answering  this 
question,  is  to  reproduce  here,  verbatim  et  literatim ,  his  authen¬ 
tic  official  acts.  They  tell  their  own  story. 

The  first  is  the  proclamation  of  April  15,  1861,  as  follows  : 


By  the  President  of  the  United  Slates :  A  Proclamation. 

Whereas,  the  laws  of  the  United  States  have  been,  for  some 
time  past,  and  now  are  opposed,  and  the  execution  thereof  ob¬ 
structed,  in  the  States  of  South  Carolina,  Georgia,  Alabama, 
Florida,  Mississippi,  Louisiana,  and  Texas,  by  combinations  too 
powerful  to  be  suppressed  by  the  ordinary  course  of  judicial 
proceedings,  or  by  the  powers  vested  in  the  marshals  by  law  : 

Now,  therefore,  I,  Abraham  Lincoln,  President  of  the  United 
States,  in  virtue  of  the  power  in  me  vested  by  the  Constitution 
and  the  laws,  have  thought  fit  to  call  forth,  and  hereby  do  call 
forth,  the  militia  of  the  several  States  of  the  Union,  to  the  ag¬ 
gregate  number  of  seventy-five  thousand,  in  order  to  suppress 
said  combinations,  and  to  cause  the  laws  to  be  duly  executed. 

The  details  for  this  object  will  be  immediately  communica  ted 
to  the  State  authorities  through  the  War  Department. 

I  appeal  to  all  loyal  citizens  to  favor,  facilitate,  and  aid  this 
effort  to  maintain  the  honor,  the  integrity,  and  the  existence  of 
our  National  Union,  and  the  perpetuity  of  popular  government, 
and  to  redress  wrongs  already  long  enough  endured. 

I  deem  it  proper  to  say  that  the  first  duty  assigned  to  the 
forces  hereby  called  forth  will  probably  be  to  repossess  the 
forts,  places,  and  property  which  have  been  seized  from  the 
Union  ;  and  in  every  event,  the  utmost  care  will  be  observed, 
consistently  with  the  objects  aforesaid,  to  avoid  any  devasta¬ 
tion,  any  destruction  of,  or  interference  with  property,  or  any 
disturbance  of  peaceful  citizens  in  any  part  of  the  country. 

And  I  hereby  command  the  persons  composing  the  combina¬ 
tions  aforesaid  to  disperse,  and  retire  peaceably  to  their  respec¬ 
tive  abodes,  within  twenty  days  from  this  date. 

Deeming  that  the  present  condition  of  public  affairs  presents 
an  extraordinary  occasion,  I  do  hereby,  in  virtue  of  the  power 
in  me  vested  by  the  Constitution,  convene  both  Houses  of  Con¬ 
gress.  Senators  and  Representatives  are  therefore  summoned 
to  assemble  at  their  respective  chambers,  at  twelve  o'clock, 
noon,  on  Thursday,  the  fourth  day  of  July  next,  then  and  there 


to  consider  and  determine  such  measures  as,  in  their  wisdom, 
the  public  safety  and  interest  may  seem  to  demand. 

In  witness  whereof,  I  have  hereunto ‘set  my  hand,  and  caused 
the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  City  of  Washington.  this  fifteenth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight 
[l.  s.]  hundred  and  sixty-one,  and  of  the  independence  of 
the  United  States  the  eighty-fifth. 

"  ABRAHAM  LINCOLN. 

By  the  President : 

William  H.  Seward,  Secretary  of  State, 


The  second  is  the  proclamation  of  April  19,  1861,  four  days 
after  the  foregoing,  which  is  as  follows  : 

Proclamation  by  the  President  of  the  United  States  of  America. 

Whereas,  an  insurrection  against  the  Government  of  the 
United  States,  has  broken  out  in  the  States  of  South  Carolina, 
Georgia,  Alabama,  Florida,  Mississippi,  Louisiana,  and  Texas, 
'and  the  laws  of  the  United  States  for  the  collection  of  the  re¬ 
venue,  cannot  be  effectually  executed  therein  conformably  to 
that  provision  of  the  Constitution  which  requires  duties  to  be 
uniform  throughout  the  United  States; 

And  whereas,  a  combination  of  persons  engaged  in  such  in 
surrection  have  threatened  to  grant  pretended  letters  of  marque, 
to  authorize  the  bearers  thereof  to  commit  assaults  on  the  lives, 
vessels  and  property  of  good  citizens  of  the  country,  lawfully 
engaged  in  commerce  on  the  high  seas,  and  in  waters  of  the 
United  States; 

And  whereas,  an  executive  proclamation  has  been  already 
issued,  requiring  the  persons  engaged  in  these  disorderly  pro¬ 
ceedings  to  desist  therefrom,  calling  out  a  militia  force  for  the 
purpose  of  repressing  the  same,  and  convening  Congress  in  ex¬ 
traordinary  session  to  deliberate  and  determine  thereon; 

Now,  therefore,  I,  Abraham  Lincoln,  President  of  the  LAiited 
States,  with  a  view  to  the  same  purposes  above  mentioned,  and 
to  the  protection  of  the  public  peace,  and  the  lives  and  pro¬ 
perty  of  quiet  and  orderly  citizens  pursuing  their  lawful  occu¬ 
pations,  until  Congress  shall  have  assembled  and  deliberated 
on  the  said  unlawful  proceedings,  or  until  the  same  shall  have 
ceased,  have  further  deemed  it  advisable  to  set  on  foot  a  block¬ 
ade  of  the  ports  within  the  States  aforesaid,  in  pursuance  of 
the  laws  of  the  Lmited  States,  and  of  the  law  of  nations,  in 
such  case  provided.  For  this  purpose  a  competent  force  will 
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be  posted,  so  as  to  prevent  entrance  and  exit  of  vessels  from 
the  ports  aforesaid.  If,  therefore,  with  a  view  to  violate  such 
blockade,  a  vessel  shall  approach,  or  shall  attempt  to  leave 
either  of  the  said  ports,  she  will  be  duly  warned  by  the  com¬ 
mander  of  one  of  the  blockading  vessels,  who  will  endorse  on 
her  register  the  fact  and  date  of  such  warning,  and  if  the  same 
vessel  shall  again  attempt  to  enter  or  leave  the  blockaded  port, 
she  will  be  captured  and  sent  to  the  nearest  convenient  port, 
for  such  proceedings  against  her  and  her  cargo,  as  prize,  as 
may  be  deemed  advisable. 

And  1  hereby  proclaim,  that  if  any  person,  under  the  pre¬ 
tended  authority  of  the  said  States,  or  under  any  other  pre¬ 
tence,  shall  molest  a  vessel  of  the  United  States,  or  the  persons 
or  cargo  on  board  of  her,  such  person  will  be  held  amenable  to 
the  laws  of  the  United  States,  for  the  prevention  and  punish¬ 
ment  of  piracy. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused 
the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington,  this  nineteenth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
one,  and  of  the  independence  of  the  United  States  the  eighty- 
iifth. 

[l.  s.]  ABRAHAM  LINCOLN. 

By  the  President: 

(Signed) 

William  H.  Sew ard,  Secretary  of  State. 

The  third  is  the  proclamation  of  the  27th  April,  1861,  eight 
days  afterwards,  to  wit : 

Proclamation  by  the  President  of  the  United  States  of  America. 

Whereas,  for  reasons  assigned  in  my  proclamation  of  the 
19th  inst.,  a  blockade  of  the  ports  of  the  States  of  South  Car¬ 
olina,  Georgia,  Florida,  Alabama,  Louisiana,  Mississippi,  and 
Texas,  was  ordered  to  be  established; 

And  whereas,  since  that  date,  public  property  of  the  LLiited 
States  has  been  seized,  the  collection  of  the  revenue  obstructed, 
and  duly  commissioned  officers  of  the  United  States,  while  en¬ 
gaged  in  executing  the  orders  of  their  superiors,  have  been 
arrested  and  held  in  custody  as  prisoners,  or  have  been  impeded 
in  the  discharge  of  their  official  duties  without  due  legal  pro¬ 
cess,  by  persons'  claiming  to  act  under  the  authorities  of  the 
States  of  Virginia  and  North  Carolina; 

An  efficient  blockade  of  the  ports  of  those  States  will  also  be 
established. 
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In  witness  whereof  I  have  hereunto  set  my  hand  and  caused 
the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  City  of  Washington,  this  twenty-seventh  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-one,  and  of  the  independence  of  the  LLiited  States  the 
eightv-fifth. 

[l.  s.]  ABRAHAM  LINCOLN. 

By  the  President : 

(Signed) 

William  H.  Seward,  Secretary  of  State. 

These  proclamations  are  to  be. taken  together.  They  are  not 
simply  in  pari  materia ,  but  they  are  in  the  same  identical  mat¬ 
ter,  and  parts  of  the  same  transaction. 

What  then  did  the  President  assume  to  do  by  these  procla¬ 
mations  of  the  15th,  19th,  and  27th  of  April  ?  And  how  did 
they  purport  to  affect  cases  like  that  at  the  bar,  which  arose  on 
the  23d  of  June  following. 

First.  The  proclamation  of  the  15th  of  April  was  in  execu¬ 
tion  of  a  municipal  statute ,  the  act  of  Congress  approved  28th 

of  Feb.  1795.  It  is  singularly  technical  in  the  strictness  with 
which  it  cleaves  to  the  letter  of  that  law.  No  village  attorney 
could  have  drawn  a  “  notice  to  quit"  with  greater  fidelity  to 
the  form  given  in  “  Latrobe’s  Justice,"  than  is  exhibited  by  this 
State  Paper,  towards  the  act  of  Feb.  28th,  1795.  It  is  even 
ludicrous  (if  the  subject  were  not  too  solemn  to  admit  of  such 
a  view)  in  its  adhesion  to  this  statute,  as  its  only  foundation 
and  warrant; — for  it  gravely  commands  the  seceding  States,  to 
“  disperse  and  retire  peaceably  to  their  respective  abodes,  within 
ticenty  days  from  this  date.'1 

Let  the  proclamation  be  collated  with  the  Statute. 

1  Stat.,  424. 

Proclamation,  ubi  supra. 

And  after  comparing  them,  it  cannot  be  denied  that  the  exe- 
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cutive  was  then  only  seeking  to  execute  the  municipal  law.  He 
neither  claimed  to  change  the  law,  nor  would  lie  admit  that 
any  case  had  arisen  for  which  the  law  had  not  provided.  He 
planted  himself  upon  its  letter. 

Above  all,  lie  recognized  no  state  of  tear,  domestic  or  foreign. 
He  was  dealing  with  a  mob,  which  had  possessed  itself  of  the 
forms  of  government  in  several  States  ;  but  he  addressed  them 
as  “  persons,’7  not  as  a  body  politic,  de  jure ,  or  de  facto. 

Secondly. — The  proclamation  on  the  fourth  day  thereafter, 
(19tli  April,  1861,)  takes  no  new  ground,  nor  does  it  abandon 
that  already  taken.  It  reiterates  all  that  was  necessary  to 
show  that  it  was  in  execution  of  the  municipal  laws  of  the 
United  States.  It  is  even  more  limited  and  special  than  its 
antecedent.  It  is  directed  towards  the  execution  of  “  the  laws 
of  the  United  States  for  the  collection  of  the  revenue.”  The 
evil  which  it  is  to  remedy  is,  that  in  the  States  of  South  Caro¬ 
lina,  Georgia,  Alabama,  Florida,  Mississippi,  Louisiana,  and 
Florida,  these  revenue  laws  “  cannot  be  effectually  executed ,  con¬ 
formably  to  that  'provision  of  the  Constitution  ivliich  requires 
duties  to  be  uniform  throughout  the  United  Slates .” 

It  again  treats  the  evil  as  the  work  of  “  a  combination  of 
persons  ”  within  the  United  States,  and  refers  to  the  fact  that 
by  the  previous  proclamation  the  President  had  “  required  the 
persons  engaged  in  these  disorderly  proceedings  to  desist  there¬ 
from ,  calling  out  a  militia  force  for  the  purpose  of  repressing 
the  same ,  and  convening  Congress  in  extraordinary  session  to 
deliberate  and  determine  thereon.” 

Nothing  can  be  clearer  than  that  this  proclamation  was 
neither  a  declaration  of  war  nor  an  “  acceptance”  of  war,  in  any 
sense  known  to  the  law  of  nations.  It  was  purely  a  municipal 
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order,  which  the  President  supposed  himself  authorized  to  issue, 
as  auxiliary  to  the  power  and  duty  to  “  take  care  that  the  laws 
be  faithfully  executed.77 

But  in  discharging  this  supposed  municipal  duty,  he  further 
declares,  that  “  until  Congress  shall  have  assembled  and  deliber¬ 
ated  on  the  said  unlawful  proceedings ,77  he  has  deemed  it  “  advi¬ 
sable  to  set  on  foot  a  bloclwde  of  the  ports  within  the  States  cf ore- 
said,  in  pursuance  of  the  laws  of  the  United  States,  and  of  the 
law  of  nations,  in  such  case  provided.” 

What  these  “  laws  of  the  United  States  in  such  case  pro¬ 
vided'7  are,  has  not  been  discovered. 

What  the  “law  of  nations77  had  “provided’7  for  the  enforce¬ 
ment  of  the  revenue  laws  of  the  United  States,  or  any  other 
municipal  laws,  is  equally  obscure. 

But,  on  its  face,  the  “so-called"  blockade  is  limited  to  last 
only  “  until  Congress  shall  have  assembled  and  deliberated  upon 
the  said  unlawful  proceedings  unless,  in  the  meantime,  “  the 
same  shall  have  ceased."  It  was  purely  a  domestic  and  muni¬ 
cipal  measure,  provisional  in  its  nature,  and  looking  to  Con¬ 
gress  to  ratify  and,  as  far  as  might  be,  legalize  it,  by  a  statute; 
or  to  substitute  some  other  measure  for  it. 

Further  :  it  professed  to  denounce  no  penalties  or  forfeitures 
for  a  violation  of  this  “  so-called7'  blockade,  either  under  the 
laws  of  the  United  States  or  the  laws  of  nations,  “  in  such  case 
provided."  The  impending  proceedings  were  to  be  such  “  as 
may  be  deemed  advisable .77 

But  when  are  these  undefined  proceedings  to  be  set  on  foot? 
After  capture.  And  when  may  capture  be? 
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The  proclamation  is  explicit  on  this  head.  Capture  is  as¬ 
sumed  to  be  authorized  in  two  cases  only,  to  wit  : 

1st.  If ,  therefore,  a  vessel  shall  approach  *  *  *  either 

of  the  said  ports,  she  will  he  duly  learned  by  the  commander 

OF  ONE  OF  TITE  BLOCKADING  VESSELS,  WHO  WILL  ENDORSE  ON 
her  register  the  fact  and  dale  of  such  warning ,  and  if  the 
same  vessel  shall  again  attempt  to  enter  *  *  *  the  block¬ 

aded  port ,  she  will  he  captured ,  dec. 

2d.  The  same  language  is  applied  to  the  case  of  a  vessel 
which  “  shall  attempt  to  leave  either  of  said  ports.”  The  as¬ 
terisks  supply  the  place  of  these  words  in  the  quotation  above, 
being  substituted  for  the  sake  of  clearness. 

In  both  cases  equally,  that  of  attempting  to  enter,  and  that 

■ 

of  attempting  to  leave,  the  same  special  condition  is  interposed 
to  the  capture  ;  there  must  be  not  only  notice  of  the  “  so  called” 
blockade,  but  this  notice  must  be  in  the  special  manner  pre¬ 
scribed  by  the  supposed  authorization  of  the  “  blockade  ” 
itself. 

In  this  case,  there  is  no  evidence  whatever  of  the  “  attempt 
to  enter.”  The  fact  of  entering  is  only  material  in  the  muni¬ 
cipal  aspect  of  the  case.  Under  the  law  of  nations,  a  success¬ 
ful  breach  of  a  blockade  gives  no  right  to  subsequent  capture. 
This  is  elementary. 

As  to  the  “  attempt  to  leave,”  no  proof  is  in  the  record 
that  the  condition  specially  prescribed  by  the  proclamation  was 
complied  with.  The  papers  of  the  vessel,  including  the  register , 
which  ought  to  shore  the  required  endorsement ,  are  proved  to  be 
in  the  hands  of  the  captors,  and  withheld  on  the  trial. 
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This  is  referred  to  out  of  its  logical  order,  and  certainly 
not  where  it  may  be  best  remembered  and  applied,  because  it 
tends  to  show  that  this  was  not  pretended  to  be  a  blockade 
under  the  law  of  nations.  It  was  a  municipal  measure,  (as 
we  suppose  unauthorized,)  which,  as  far  as  could  be  made  con¬ 
sistent  with  the  peculiar  circumstances  of  the  case,  counter¬ 
feited  blockade. 


Thirdly.  The  proclamation  of  the  27  tli  of  April.  This  is  brief. 
It  refers  to  its  immediate  antecedent  of  the  19th,  and  simply 
brings  the  ports  of  Virginia  and  North  Carolina  within  the 
operation  of  the  same  measure. 

This  is  all  that  preceded  the  capture;  and  these  State  papers 
are  clearly  and  exclusively  municipal ,  as  distinguished  from  in¬ 
ternational,  in  their  terms,  nature,  and  object.  They  are  all  in 
the  same  matter ,  and  to  the  same  end  ;  to  wit  :  the  execution  of 
the  laws  of  the  United  States  within  the  territory  of  the  United 
States. 

Then  followed  the  Act  of  Congress  of  July  13,  1861. 

It  is  entitled  “  An  act  further  to  provide  for  the  collection  of 
duties  on  imports ,  and  for  other  purposes.7’  It  purports  to 
cover  the  very  matter  of  these  ports  of  entry  in  the  States 
mentioned  in  the  proclamations.  It  professes  to  authorize  to  be 
done  thereafter  what  the  President  had  already  undertaken  to 
do,  viz.  :  the  closing  of  these  ports  of  entry  in  a  special  and 
prescribed  manner.  It  treats  them  as  ports  of  the  United  States,, 
and  not  as  foreign  ports,  or  ports  of  a  belligerent,  in  either 
public  or  civil  war.  It  refers  to  them  as  in  a  peculiar  condition 
by  reason  of  unlawful  combinations  of  persons  in  opposition  to 
the  laws  of  the  United  States.”  It  recognizes  them  as  open 
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ports,  where  goods  may  be  imported,  and  duties  ought  to  be 
collected.  It  provides  for  the  extraordinary  ease  of  a  floating 
custom  house, — so  tenaciously  does  it  hold  to  the  idea  that  the 
ports  arc  to  remain  open  to  commerce ,  until,  “  in  the  judgment 
of  the  President,  from  the  cause  mentioned  in  the  first  section 
of  this  act,”  (to  wit  :  “  by  reason  of  unlawful  combinations  of 
persons  in  opposition  to  the  laws  of  the  United  States,”)  “  the 

V 

duties  upon  imports  in  any  collection  district  cannot  be  effec¬ 
tually  collected  by  the  ordinary  means,  and  in  the  ordinary 
way,  or  in  the  mode  and  manner  provided  in  the  foregoing  sec¬ 
tions,”  Ac.  ;  that  is,  at  a  port  of  delivery,  or  at  a  floating 
custom  house. 

To  state  here  all  the  points  in  which  this  statute  bears  upon 
the  present  question,  would  necessarily  be  almost  to  tran¬ 
scribe  it. 

See,  also,  Act  of  July  26th,  1861 ;  and  July  29th,  1861;  and 
August  6th,  1861.  12  Stat.,  255,  281,  279,  292. 

Here,  then,  we  have  reviewed  the  action  of  the  Executive, 
and  the  action  of  the  Legislature  bearing  upon  the  question  of 
the  status  of  the  port  of  New  Orleans  at  the  time  of  this  cap¬ 
ture.  The  action,  and  the  inaction,  of  the  Legislature  is  signifi¬ 
cant,  and  pertinent  to  the  debate,  although  subsequent  in  time. 


POINTS. 

First. 

And  upon  this  review  it  is  submitted  that,  for  the  courts  of 

THE  COUNTRY,  THERE  WAS  NO  STATE  OF  WAR,  NO  EXISTENCE  OF 
BELLIGERENT  RIGHTS,  NO  POSSIBILITY  OF  CAPTURE,  JURE  BELLI, 
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hit  simply  domestic  legislation,  and  domestic  edict  op  order 
by  the  Commander-in-Chief  of  the  Army,  Navy,  and  Militia 

IN  ACTUAL  SERVICE,  FOR  THE  EXECUTION  OF  THE  LAW. 

The  concurrent  action  of  both  the  political  branches  of  the 
government  gives  to  this  Court  an  absolute  rule  upon  the  ques¬ 
tion  whether  war  exists,  whether  there  be  a  new  nationality, 
M  the  like. 

Rose  vs.  Himely,  4  Cranch,  272. 

United  States  vs.  Palmer,  3  Wheat.,  635,  643. 

26  Wendell,  688-9. 

Divina  Pastora,  4  Wheat.,  52,  63. 

Santissima  Trinidad,  7  Wheat.,  283. 

Foster  &  Neilson,  2  Peters,  307,  309. 


Second. 


Considered  in  this  light,  the  act  of  the  President  was 

UNAUTHORIZED  AND  INOPERATIVE  TO  CLOSE  THE  PORT  OF  NEW 

Orleans,  a  port  of  entry  of  the  United  States,  against 
this  Mexican  ship,  engaged  in  lawful  commerce,  under  the 

TREATY  BETWEEN  THE  TWO  REPUBLICS. 

Third. 

The  act  of  Congress  of  July  13,  1861.  does  not,  if  it 

COULD,  LEGALIZE  AND  VALIDATE  THE  ACT  OF  THE  PRESIDENT. 

It  is  altogether  prospective.  It  is  subsequent  to  the  date 
of  this  “so-called”  capture. 

Fourth. 

Conceding,  argumenti  gratia,  that  the  Proclamation  of 
the  19th  April,  as  to  the  ports  of  Louisiana,  had  any  con- 


STITUTIONAL  VIGOR,  AND  IS  TO  RE  TREATED  AS  LAW,  OR  A  LAWFUL 
ORDER,  BY  ITS  OWN  TERMS,  THIS  “SO-CALLED”  CAPTURE  WAS  A 
MERE  TRESPASS,  BECAUSE  THERE  WAS  NO  WARNING,  BY  ENDORSE¬ 
MENT  UPON  THE  SHIPPS  REGISTER,  WHICH  WARNING  WAS,  BY  THE 
EXPRESS  PROVISIONS  OF  THE  PROCLAMATION,  TO  BE  GIVEN  IN 
THAT  PRECISE  MODE,  IF  A  VESSEL  SHOULD  ATTEMPT  TO  LEAVE 
EITHER  OF  THE  SAID  PORTS  AND  NO  CAPTURE,  OR  OTHER  PEN¬ 
ALTY,  WAS  AUTHORIZED  UNTIL  A  SECOND  ATTEMPT  SHOULD  BE 
MADE  AFTER  SUCH  ENDORSEMENT. 

Maryland  Ins.  Co.  vs.  Woods,  6  Crancli,  49. 

Opinion  of  Dr.  Pliillimore  and  Mr.  Lushington,  in  case 
of  the  Circassian. 

Finally. 

The  decree  of  condemnation  must  be  founded  upon  one  of  two 
grounds,  to-wit : 

1.  Seizure  under  the  municipal  law;  or 

2.  Capture ,  under  the  international  law,  for  violation,  or 
attempt  at  violation,  of  a  blockade. 

1.  If  it  be  placed  upon  the  former,  the  answer  is  that  the 
President  cannot  make,  alter,  or  suspend  the  laws  of  the  United 
States.  And  the  Supreme  Court  of  the  United  States  will  not 
afhrm  a  sentence  which,  in  this  alternative,  is  plainly  founded 
in  the  usurpation  of  a  power  not  granted,  but  clearly  denied, 
by  the  Constitution. 

2.  If  it  be  based  upon  the  belligerent  right  of  blockade, 
under  the  law  of  nations,  then  it  is  evident,  upon  this  review  of 
the  case,  that  when  this  capture  was  made,  the  sovereign  power 


opthe  Exited  States  bad  neither  declared  war  nor  recognized 
the  existence  of  war. 

It  is  a  principle  of  the  law  of  nations  that  “  the  sovereign 
power  of  the  State  has ,  alone ,  authority  to  make  war." 

Wheaton  on  Captures,  40,  (chap  ii.) 

Wildman,  vol.  2,  chap.  i. 

“  Thus ,  the  sovereign  power  has  alone  the  authority  to  make 
tear.  But  as  the  different  rights  which  constitute  this  power , 
originally  resident  in  the  body  of  the  nation,  may  be  separated  or 
limited ,  according  to  the  loill  of  the  nation ,  ice  are  to  seek  the 
power  of  making  war  in  the  particular  constitution  of  each  State." 

Vattel,  Lib.  III.,  cap.  1,  sec.  4. 

See  also  I  Kent,  60,  61. 

1  Rob.,  148.  The  Heinrich. 

“It  is  inter  jura  summi  imperii,  and  in  England  is  lodged 
singly  in  the  king  ;  though,  as  my  Lord  Hale  says,  it  ever  suc¬ 
ceeds  best  when  done  by  parliamentary  advice.  ' 

Bac.  Ab.,  tit.  Prerogative,  D.  4. 

In  the  United  States  it  is  not  “  lodged  singly  in  the'’  Execu¬ 
tive,  but  is  lodged  singly  in  Congress. 

J.  M.  CARLISLE, 

Of  Counsel  for  Claimant. 


February  7.  1863. 


